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Lending a Helping Hand 
 The Impact of Constitutional Interpretation on Taiwan’s 

National Health Insurance Program, Health Equity, and Distributive 
Justice 

 Y.Y. Brandon Chen 

 Introduction 
Taiwan’s universal health care program – the National Health Insurance (NHI) – was 

launched in 1995. While it has enjoyed strong popular support,1 the program has also 

stirred legal debates over the role of government and the scope of personal liberties. 

To date, Taiwan’s Constitutional Court has issued six constitutional interpretations 

relating to the NHI.2 Through these decisions, the Constitutional Court shaped the 

NHI’s overarching philosophy by articulating an obligation for everyone, particularly 

the rich, to contribute to the program, and sowing the seeds for a constitutional right 

to health insurance, especially for the disadvantaged. As a result, the NHI was 

considered by some to have been transformed from a scheme that was purely social 

insurance by design to one with a social assistance flair,3 thus enhancing its capacity 

to advance health care equity and distributive justice.4 

The viability of a human rights–based strategy in achieving distributive 

justice and health equity is increasingly under scrutiny. For example, after examining 

the outcomes of bill of rights litigation in Canada, Israel, New Zealand, and South 

Africa, Ran Hirschl concluded that human rights have largely been conceptualized in 
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individualistic, antistatist terms, and consequently they have played a minor role in 

wealth redistribution and equalization of life conditions.5 Regarding the right to 

health specifically, both Donna Greschner and Aeyal Gross similarly observed a 

tendency for the adjudication of rights to focus on individual interests, potentially at 

the expense of collective considerations and social contexts.6 As such, the Taiwanese 

Constitutional Court’s dismissal of legal challenges based on individualistic rights, in 

favor of collectivist principles, represents an intriguing point of contrast for scholars. 

By examining the Taiwanese experience, this chapter hopes to illustrate the potential 

for a rights-based approach, when infused with collective values, to safeguard the 

public health care system and in turn facilitate progressive reallocation of health 

resources. Furthermore, this chapter urges the judiciary to adopt a broad 

understanding of the right to health, which embraces not only access to health care 

but also social determinants of health, in order to better achieve the goal of health 

equity. 

 9.1 Overview of Taiwan’s Health care System and the National 
Health Insurance 
Before the establishment of the NHI, there were ten social insurance schemes in 

Taiwan, the largest of which were Labor Insurance, Government Employee’s 

Insurance, and Farmer’s Insurance. Under this patchwork of programs, more than 

eight million Taiwanese were reportedly without any health insurance, the majority 

of whom were children, adults older than sixty-five, and unemployed individuals.7 In 

1986, reacting to strong demands from the public and the opposition party, the 
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executive branch of the Taiwanese government (i.e., the Executive Yuan) announced 

an agenda to implement a national health insurance system.8 Ultimately, the National 

Health Insurance Act (NHI Act) was promulgated in August 1994 and the NHI was 

officially launched on March 1, 1995.9 

Within a decade of its introduction, the NHI managed to reduce the 

proportion of uninsured individuals from 41 percent of the population to less than 1 

percent, achieving virtually universal coverage.10 Studies have shown that by 1996, 

the frequency of health services utilization among those previously uninsured had 

risen to a level on par with individuals already insured before the NHI.11 Moreover, 

under the NHI, the poorest quintile of the population was found in 1998 to enjoy 1.8 

times the amount of health benefits for each dollar of premium paid as compared to 

the richest quintile, suggesting relatively progressive reallocation of health 

resources.12 Comparing the WHO’s Fairness in Financial Contribution Index pre- 

and post-NHI, researchers have found that health care financing in Taiwan has 

become more equitable since the advent of the universal health care program.13 

By design, the NHI is a government-run program with compulsory 

enrollment. As a single-payer scheme, the NHI is administered by the Bureau of 

National Health Insurance (BNHI), which collects premiums from the insured, 

employers, and the government, contracts health facilities to provide comprehensive 

health services to the insured, and reimburses providers based on a global budget 

approach.14 In this section, I briefly review Taiwan’s health care delivery system and 

the NHI’s modus operandi. 
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 9.1.1 Health Care Delivery System 
According to 2012 statistics, there were 502 hospitals and 20,935 clinics across 

Taiwan, offering Western medicine, traditional Chinese medicine, and dental care.15 

Correspondingly, there were 40,000-plus physicians who practice Western medicine, 

more than 5,700 Chinese medicine doctors, and more than 12,000 dentists in the 

country.16 While each health care facility on average serviced approximately 1,100 

individuals, there were 2.5 medical practitioners (or 1.7 Western-style medical 

doctors) per 1,000 persons.17 The majority of the health care facilities in Taiwan are 

privately owned, and physicians and dentists either work as salaried hospital staff or 

operate their own clinics.18 

There are more than 160,000 clinic/hospital beds in Taiwan. While there are 

3.2 acute care beds per 1,000 persons, a ratio comparable to the OECD median of 

3.1, only 66.2 percent of these beds are occupied versus the OECD median rate of 75 

percent.19 This relatively low level of bed occupancy reflects excess capacity in 

Taiwan’s health care system. In this environment, patients in Taiwan are found to 

generally experience short wait times, if any.20 

 9.1.2 Health Care Financing 
Taiwan’s health care delivery system is mainly financed by funds collected via the 

NHI,21 of which more than 90 percent consists of insurance premiums.22 By law, all 

Taiwanese residents, including noncitizens with valid residency documents, are 

required to enroll in the NHI.23 The amount of premium payable by the insured 

roughly corresponds to one’s monthly wage and the number of dependents.24 
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Depending on the status and nature of their employment, insured persons may have 

portions of the premium paid by their employers and/or the government. For 

example, whereas self-employed entrepreneurs and their dependents are liable for all 

of the required contributions, employees of private companies pay only 30 percent of 

their premium, with the remainder paid by their employers (60 percent) and the 

government (10 percent). For low-income families, service personnel, and veterans, 

the government subsidizes 100 percent of their premiums.25 

Other than the NHI, private expenditures represent another significant 

financial source for Taiwan’s health care system, although its proportion among the 

overall health outlays has decreased after the NHI’s implementation.26 Generally, 

Taiwanese patients could incur out-of-pocket expenses on at least three occasions. 

First, as of June 2012, less than 8 percent of health facilities in the country did not 

contract with the BNHI,27 and if patients wish to obtain care from these 

establishments, they would have to purchase services privately except in time of 

emergency where subsequent reimbursement from the BNHI is possible.28 

Second, even when patients access NHI-contracted health services, they are 

required to make various copayments. For instance, when seeking outpatient 

services, the insured are liable for copayments ranging from NT$50 (1 U.S. Dollar = 

approximately 30 New Taiwan Dollars) to NT$450 depending on the nature of 

services accessed, the type of health facilities visited, and whether or not the services 

were obtained following referrals. For hospitalizations, the insured pay between 5 

percent and 30 percent of the cost – up to a predetermined copayment ceiling – 
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depending on the length of the stay and the nature of the ward. Patients also make an 

escalating copayment of up to NT$200 for prescription drugs based on the price of 

the medication. Although these copayments are designed to deter the moral hazard of 

superfluous health resource utilization, they also impose regressive financial burdens 

on lower-income groups and therefore discourage them from accessing medically 

necessary services. To minimize such concerns, the NHI exempt the insured from 

copayments (1) when seeking treatment for legally defined major illnesses and 

injuries, child deliveries, and certain preventive services; (2) if they live in 

mountainous areas or on outlying islands, where health resources are relatively 

scarce; or (3) if they are from low-income families.29 Other than these prescribed 

copayments, the NHI Act prohibits extra billing by NHI-contracted health providers 

for insured services.30 

Third, many Taiwanese hold private health insurance policies to supplement 

the NHI. According to 2004 data, private health insurance accounted for up to 4 

percent of the funding for the country’s health care system.31 However, unlike in 

some countries where private insurers purchase health services directly from 

providers on behalf of patients, health insurance companies in Taiwan make cash 

payouts to the insured in cases of illness. The insured are then free to put these 

payments toward any uses they see fit, such as alleviating copayment burdens or 

upgrading to private or semi-private rooms while hospitalized. Furthermore, it is 

possible for a person to hold multiple private health insurance policies. As such, to 
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many Taiwanese policyholders, private health insurance functions as a form of 

investment.32 

 9.1.3 Allocation of Health Care Resources 
Aside from out-of-pocket expenditures directly transferred from patients to 

practitioners, health care resources in Taiwan are primarily allocated to service 

providers through the NHI regime. Prior to the NHI’s establishment, medical 

professionals were paid by the various social insurance programs on a fee-for-service 

basis. To better control health expenditure, however, the NHI is legally required to 

phase in a prospective global budgeting system33 – a process completed in 2002.34 

Under this global budgeting approach, the NHI has achieved some successes 

in managing ballooning health care expenditures.35 While Taiwan’s national health 

expenditure grew at an annual rate of more than 10 percent during the years 

immediately before 1995, the annual growth rate has since decreased to as low as 2.6 

percent in 2010. According to 2011 data, Taiwan’s total health care expenditure 

represented approximately 6.6 percent of its GDP and amounted to US$2,499 per 

capita.36 In comparison, OECD countries devoted an average of 9.3 percent of their 

GDP to health spending in 2011, with per capita health expenditure averaging 

US$3,322.37 

 9.1.4 NHI Benefit Package 
The range of health services covered by the NHI is reasonably comprehensive, 

ranging from ambulatory and inpatient care to prescription drugs and dental 
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treatments.38 However, pursuant to art. 39 of the NHI Act, some medical services and 

products such as addiction treatment, cosmetic surgery, orthodontics, preventive 

surgery, assisted reproduction procedures, sex change operation, over-the-counter 

medications, blood products (except in cases of emergency blood transfusion), 

human subject clinical trials, and non-curative medical devices are excluded from the 

benefit package.39 

In addition to comprehensive benefits, the insured also enjoy much freedom 

in choosing health care providers. In fact, irrespective of the nature or seriousness of 

their illness, the insured can seek treatment directly from secondary and/or tertiary 

care facilities without referral by primary care providers.40 Insofar as an insured 

person is seeking services covered by the national insurance, an NHI-contracted 

medical institution is legally obligated to provide reasonable care based on its 

specialties and facilities.41 

 9.1.5 Policy and Law Reform: Second-Generation NHI 
Notwithstanding some successes in managing ever-growing health care outlays, the 

NHI has been incurring budgetary shortfalls since 1998.42 Such a financial imbalance 

has led the BNHI to raise the rate of insurance premium on multiple occasions and to 

phase in a number of cost containment measures, including a pay-for-performance 

system for the treatment of certain illnesses and a more rigorous drug pricing control 

mechanism.43 

NHI’s financial challenges have also prompted legal reforms. In January 

2011, Taiwan’s Legislative Yuan passed an amendment to the NHI Act, ushering in 
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what is commonly referred to as the second-generation NHI.44 One of the primary 

objectives of the reform was to diversify the NHI’s revenue streams and thereby 

improve the vertical equity of its contribution structure. Under this new regime, the 

amount of NHI premiums paid by the insured is no longer determinable by one’s 

wage alone. Non-salary sources of income that are often associated with the affluent 

– such as interest income, dividends, earnings from rental properties, income from 

professional practice, and employment remunerations in the form of bonuses – will 

also be taken into account.45 

Moreover, a new NHI Supervisory Board will be tasked with adjusting the 

rate of NHI premium, reviewing the scope of insurance benefits, determining the 

amount and the allocation of the global budget, and interpreting NHI-related laws 

and regulations.46 It is hoped that the new board, with both revenue-generating and 

cost-controlling capacities, will be well positioned to balance the NHI’s budget. 

Other changes to the NHI include, inter alia, stiffer penalties for fraudulent insurance 

claims,47 improved transparency for NHI records,48 promotion of the family 

physician system,49 and greater support for the poor to meet their insurance premium 

obligations.50 These amendments began taking effect in January 2013.51 

 9.2 Constitutional Framework for the Access-to-Health 
Discourse in Taiwan 
Taiwan’s Constitution specifies that the country is founded on the Three Principles of 

the People, namely it “shall be a democratic republic of the people, to be governed by 

the people and for the people [emphasis added].”52 In particular, the philosophy of “a 
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State for the people” pertains to social policies and calls on the government to 

facilitate distributive justice by adopting a welfare state.53 

Accordingly, regarding health care, art. 155 of the Constitution stipulates that 

“[t]he State, in order to promote social welfare, shall establish a social insurance 

system. To the aged and the infirm who are unable to earn a living, and to victims of 

unusual calamities, the State shall give appropriate assistance and relief.”54 Article 

157 further provides that “[t]he State, in order to improve national health, shall 

establish extensive services for sanitation and health protection, and a system of 

public medical service.”55 In the same vein, art. 10 of the Additional Articles of the 

Constitution instructs the government to “promote universal health insurance and 

promote the research and development of both modern and traditional medicines.”56 

These constitutional provisions elevate the establishment of a national health care 

strategy, particularly a universal health insurance scheme, to the status of a 

fundamental national policy. In J.Y. Interpretation No. 472, to be discussed later in 

the chapter, the Constitutional Court confirmed that the NHI finds constitutional 

support in these articles.57 

Nevertheless, these fundamental national policy provisions are generally 

regarded as directive in nature. While they steer the government toward certain 

policy paths, public officials and legislators maintain considerable discretion in how 

and when these constitutional visions are to be realized. Moreover, unlike 

constitutional rights, such constitutional principles do not entitle citizens to legal 

remedies if the government fails to fulfill them.58 According to the Constitutional 
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Interpretation Procedure Act, constitutional remedies are only available to a legal 

person whose constitutional right has been breached.59 Thus, Taiwan’s Constitution 

does not prima facie bestow on citizens an actionable right to health. 

 9.3 Constitutional Interpretations and Access to Health 
So far, Taiwan’s Constitutional Court has released six NHI-related constitutional 

interpretations, four of which have particular bearings on access to health.60 This 

section will review these four judgments in turn. 

 9.3.1. J.Y. Interpretation No. 472: Compulsory Enrollment 
Policy 
Article 11–1 of the NHI Act mandates that all qualified Taiwanese residents shall 

subscribe to the NHI.61 To this end, the Act imposes on anyone who does not enroll 

in the program a fine of up to NT$15,000.62 Furthermore, those who are registered in 

the program but fail to make premium contributions on time are subject to overdue 

charges after a brief grace period. Before the outstanding premiums and overdue fees 

are paid, the BNHI has the authority to temporarily suspend these persons’ health 

insurance benefits.63 

Similar policies requiring universal health insurance coverage have been 

adopted by other governments as a strategy to correct the problem of adverse 

selection. As explained by Colleen Flood, because it is often difficult to assess the 

actual risk of ill health of each insured person, health insurers tend to set their 

premiums based on the average risk of an entire community. Consequently, in an 

unregulated market, individuals who consider themselves as low risk relative to the 

Uno
ffic

ial



 12 

community as a whole have an incentive to opt out of the insurance program. With 

their departure, it follows that the insurers will likely need to raise the premiums to 

better reflect the heightened risk of the remaining insurance pool, leading to a self-

perpetuating cycle of ever-rising premiums and a progressively smaller and higher-

risk insurance group.64 By preventing policyholders from opting out, universal health 

insurance coverage ensures adequate risk pooling and hedges against adverse 

selection.65 Therefore, the NHI’s mandatory participation measures are essential to 

the program’s long-term viability. 

Nonetheless, much like recent debates in the United States over the so-called 

individual mandate under the Patient Protection and Affordable Care Act, the policy 

of compulsory enrollment encountered intense opposition during the NHI’s 

legislative process,66 and the controversy persisted even after the NHI was launched. 

Within months of the NHI’s inauguration, two separate applications for constitutional 

interpretation were lodged by various members of the legislature. In one, the 

applicants argued that the legal duties owed by Taiwanese vis-à-vis the government 

were exhaustively enumerated in arts. 19 through 21 of the Constitution, namely the 

duties to pay taxes, to perform military services, and to receive education. The NHI’s 

mandatory contribution policy, according to them, imposed on citizens a legal 

obligation beyond those constitutionally prescribed, and therefore was invalid.67 In 

the other application, mandatory enrollment in the NHI was alleged to have violated 

the constitutional doctrine of legitimate expectation. That is, the applicants argued 

that the various social insurance schemes existed before the NHI offered their insured 
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more generous benefits with lower premiums, a policy standard that these 

beneficiaries had come to expect. If the NHI was unable to uphold such expectations, 

the applicants argued that it should only be extended to persons that were not hitherto 

insured and leave others to be covered by the former schemes.68 

A third request for constitutional interpretation relating to the NHI’s 

compulsory enrollment policy was submitted by Niu-Chuang Ltd. in 1997. Having 

failed to contribute its share of some employees’ premiums, the private company was 

ordered by court to pay not only premium arrears but also overdue charges. In 

response, Niu-Chuang applied for constitutional interpretation and contended that the 

statutory requirement of NHI contributions and overdue penalties breached its right 

to private property guaranteed under art. 15 of the Constitution.69 

In J.Y. Interpretation No. 472, the Constitutional Court responded to these 

three applications at once. With respect to the claim that the NHI’s mandatory 

enrollment policy imposed an extra-constitutional duty, Grand Justices Wu and Su in 

their respective concurring decisions found that drafters of the Constitution did not 

intend to limit citizens’ legal obligations to those expressly identified in arts. 19 

through 21. Rather, in keeping with the rule of law, citizens have an obligation to 

observe any legislation whose enactment process, purposes, and effects are 

constitutional.70 Thus, insofar as the NHI’s various compulsory participation 

measures were held to be constitutional – as demonstrated later in the chapter – 

citizens have an obligation to comply with them. 
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Concerning whether the NHI breached the doctrine of legitimate expectation 

when it displaced preexisting social insurance schemes, the majority of the Court 

answered this query in the negative. It held that there was no violation of legitimate 

expectation in cases “where the legislative body, in consideration of the needs of 

social development, makes or amends the laws and changes various social insurance 

regulations so as to establish the social security system in conformance with the 

constitutional purposes.”71 In other words, as Grand Justice Wu elaborated in his 

concurring decision, the concern about legitimate expectation tends to arise when ex 

post facto laws adversely affect some interests on which certain individuals have 

come to rely. Given that the NHI Act was enacted prospectively in the public interest 

as mandated by the Constitution, the argument of legitimate expectation fell short.72 

Moreover, Grand Justice Sun added in his concurring opinion that if there were a 

legitimate expectation, the government would have been forced either to allow the 

coexistence of multiple social insurance schemes each with a different benefit 

package, or to cover all citizens under a single program that provides a benefit 

package on par with what the former plans did. Both options, however, would run a 

risk of unconstitutionality. While the former might prima facie be in contradiction 

with the principle of equality, the latter would likely pressure the government into 

raising NHI premiums, thus countering the constitutional goal of making health care 

financially accessible to all.73 

The Court similarly dismissed the argument that the NHI’s compulsory 

enrollment measures contradicted the protection over property rights. However, the 
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Court’s analysis in this aspect centered not on whether a constitutional right had been 

breached by relevant NHI provisions, but whether any rights violations – assuming 

they existed – could be justified under a proportionality test. That is, according to art. 

23 of the Constitution, if a rights-abridging law can be found to achieve a 

constitutionally permitted purpose and the degree of its rights impairment is 

proportional to the benefits to be gained, then it may nonetheless be deemed 

constitutional.74 In this case, the Court held that mandatory NHI subscription was 

necessary in light of “considerations of mutual social support, risk-sharing and the 

public interest, and therefore conform[ed] to the constitutional purpose of promoting 

national health insurance.”75 Furthermore, the Court found that the resulting benefits 

to the public welfare derived from the impugned statutory provisions outweighed any 

injuries to private interests.76 Thus, the constitutionality of the NHI’s mandatory 

participation policy was upheld. 

The Constitutional Court’s ruling contained an interesting caveat. According 

to the majority of the Court, “to those who cannot afford to pay [NHI] premiums, the 

State shall give appropriate assistance and relief and shall not refuse to pay benefits, 

in order to fulfill the constitutional purposes of promoting national health insurance, 

protecting senior citizens, the infirm and the financially disadvantaged [emphasis 

added].”77 In other words, while the Court permitted the government to adopt 

measures such as overdue charges, penalties, and temporary benefit suspension to 

realize the constitutional objective of universal health coverage, it also recognized 

that the same strategies might in fact heighten the financial burden and inaccessibility 
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of health care for socioeconomically disadvantaged individuals. The government 

would need to remedy these concerns for the NHI’s compulsory enrollment policy to 

pass the proportionality analysis. 

As such, the Court seemingly imposed a constitutional obligation on the 

government to provide assistance to persons who cannot afford NHI premiums. This 

duty arguably entailed a corresponding right for Taiwanese to access health insurance 

despite their inability to pay. However, it is unclear what the constitutional basis for 

such a right is. While the majority of the Court was equivocal in this respect, Grand 

Justice Su reasoned in his concurring decision that insofar as health insurance 

constitutes a means of subsistence, its denial would contravene the right to existence 

enshrined in art. 15 of the Constitution.78 Even then, however, many questions 

remain unanswered regarding such a right to health insurance. For example, what is 

the scope and nature of this right? Is it a positive right that allows citizens to demand 

some levels of health care protection, or is it a negative right that simply affords 

patients a defense when the government impedes their access to health insurance? 

Moreover, does the constitutional right to existence – following Grand Justice Su’s 

line of reasoning – encompass a right to health at large beyond mere access to health 

insurance? 

Despite these legal ambiguities, less than six months following the issuance 

of the Court’s ruling, the legislature amended the NHI Act to expand public subsidies 

to low-income families’ premiums as well as to discontinue overdue charges and 

benefit suspension for individuals unable to meet contribution requirements because 
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of temporary financial difficulties.79 The Employment Insurance Act introduced in 

2002 further extends NHI premium subsidies to recently unemployed individuals and 

their dependents.80 In 2003, another revision to the NHI Act enabled the 

establishment of a government fund that would allow persons experiencing financial 

hardships to access interest-free loans to pay their premiums.81 

Overall, this decision displayed the Grand Justices’ appreciation for the 

collectivist values underlying a universal health care system. By appealing to ideals 

like “mutual social support,” “risk-sharing,” and “public interest,” the Court was able 

to link the NHI with the constitutional philosophy of distributive justice and to fend 

off legal challenges from individuals with vested interests, such as those who had 

been insured before the NHI’s introduction and those who were relatively well-off. 

Furthermore, the progressivity of the NHI was enhanced by the Court’s mandate that 

no Taiwanese are to be denied care because of their inability to pay insurance 

premiums. While the Court’s decision left numerous uncertainties to be resolved, it 

arguably set a promising analytical stage for all future NHI-related constitutional 

challenges. 

 9.3.2 J.Y. Interpretations No. 473 and No. 676: Minimum 
Presumed Insurable Income 
In both J.Y. Interpretations No. 473 and No. 676, the Grand Justices wrestled with 

the constitutionality of various NHI regulations that provided for the calculation of 

some beneficiaries’ premiums based on a presumed minimum income. 
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Generally, pursuant to art. 21 of the NHI Act, the insurable income for most 

beneficiaries is determined by referring to a grading table published by the BNHI.82 

The insured population is first divided by the table into myriad income brackets 

based on actual earnings, and then every person in the same bracket is affixed with an 

identical amount of insurable income, which is used to compute NHI premiums. For 

example, according to the latest table, any person whose actual monthly wage is 

NT$18,780 or less is deemed to have an insurable income of NT$18,780, whereas 

anyone earning more than NT$175,600 monthly would have a deemed insurable 

income of NT$182,000.83 

However, for some beneficiaries, insurable income is stipulated by various 

subsections in art. 41 of the Enforcement Rules of the National Health Insurance Act 

(NHI Rules) regardless of their actual earnings.84 For example, business owners, 

independent practitioners (e.g., accountants, attorneys, architects, physicians, and 

dentists), and specialized technicians presumptively fall within the highest income 

bracket prescribed in the BNHI’s grading table. Although the NHI Rules allow these 

individuals to rebut such an income presumption with proper evidence, they also 

provide that the insurable income of these beneficiaries must not fall below the 

highest amount of insurable income set out in a similar grading table used by the 

Labor Insurance program.85 

Presumably, these provisions were adopted by the NHI both for the 

convenience of its administration and to hedge against the risk of insured persons 

evading their contribution responsibilities. Given that NHI premiums – especially 
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before the second-generation NHI reform – were computed based strictly on one’s 

regular payroll, individuals seeking to lower their NHI contributions could simply 

reposition their wages as another form of income (e.g., one-off bonuses, 

commissions, business revenues, etc.). By imputing a minimum insurable income to 

high-earning beneficiaries and those whose income is difficult to track, the NHI 

could theoretically minimize the problem of premium evasion, thus securing its 

revenue stream. 

In 1997, a constitutional challenge against art. 41(1)(4) of the NHI Rules was 

launched by an independently practicing lawyer after her insurable income, originally 

assessed at NT$33,300, was upwardly adjusted to NT$36,300 because of the 

minimum income presumption and her subsequent administrative appeals were 

unsuccessful. The applicant argued that because the NHI Act itself did not mandate 

such a minimum presumed insurable income, the impugned regulatory provision – 

which derived its legal authority from the NHI Act – was invalid. Moreover, the 

applicant posited that her constitutional right to property was violated when she was 

ordered to pay NHI premiums based on an imputed insurable income greater than her 

actual earnings.86 Both arguments, however, were dismissed by a unanimous 

Constitutional Court in J.Y. Interpretation No. 473. 

With respect to the applicant’s first argument, according to the Grand 

Justices, art. 41(1)(4) of the NHI Rules was in fact in conformity with the legislative 

intention behind art. 21 of the NHI Act. The Court found that “[t]o attain fairness in 

terms of financial capability-based cost-bearing, the premium for the National Health 

Uno
ffic

ial



 20 

Insurance, which is a type of social insurance, differs according to the income of the 

insured.”87 That is, the Court recognized that the NHI was established on the 

philosophy that the beneficiaries would contribute according to their ability. 

Grounded in this principle, the grading table mandated by art. 21 of the NHI Act was 

developed based on careful actuarial analysis that was meant to categorize the 

insured population per their approximate financial status and in turn simplify the 

NHI’s premium calculation process. Similarly, minimum presumed insurable income 

was used by the NHI as a strategy to more easily estimate insured persons’ financial 

capacity in keeping with the nature of their occupations. As such, there was no 

inconsistency between the two. 

In terms of the applicant’s allegation that art. 41(1)(4) of the NHI Rules 

violated her right to property, the Court was equally unsympathetic. Without much 

elaboration, the Court held that the impugned provision in the NHI Rules properly 

took into account “the occupation type of the insured” and therefore did not 

contravene “the purpose of property right protection.”88 Presumably, it was the 

Court’s opinion that the minimum insurable income imputed to the applicant in this 

case, albeit imperfect, nevertheless appropriately correlated with her perceived 

economic status as an attorney. Based on the ability-to-pay principle, the applicant 

thus had a responsibility to contribute to the NHI accordingly. 

Notably, unlike in J.Y. Interpretation No. 472, the Court did not resort to the 

proportionality analysis but found that there was no rights breach at all. The Grand 

Justices could have reached the same outcome had they held that the impugned 
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provision violated the applicant’s right to property but such a violation was justifiable 

in light of the government’s objective to achieve administrative efficiency. In this 

counterfactual scenario, the constitutional guarantee of property rights arguably 

would resemble a classical liberal interpretation that views it as a shield against 

government takings. In contrast, by finding that there was no property rights 

infringement in the first place, the Court appeared to adopt a more communitarian 

perspective that sees the NHI as common property that every member of the society 

would need to participate in and be entitled to.89 In so doing, the Grand Justices 

arguably reaffirmed their reasoning in J.Y. Interpretation No. 472: to the degree that 

both the Constitution and the NHI were anchored in collectivist ideologies, legal 

challenges against the NHI grounded in individual liberties must give way. 

In 2007, another constitutional challenge was launched against a different 

subsection under art. 41 of the NHI Rules. The applicants in this case consisted of 

some 1,500 persons from various professional unions, including farmhands, taxi 

drivers, delivery persons, in-home caretakers, and nannies. Pursuant to art. 41(1)(7), 

individuals like them who did not work steadily for one employer and therefore 

participated in the NHI through professional unions were automatically deemed as 

belonging to the sixth grade in the BNHI’s grading table – thus ascribed an insurable 

income of approximately NT$20,000 – without any possibility of disproving such a 

presumption. As their counterpart did in J.Y. Interpretation No. 473, these applicants 

argued that, inter alia, the impugned regulatory provision not only lacked legal 

authorization from the NHI Act but also violated their property rights.90 

Uno
ffic

ial



 22 

In J.Y. Interpretation No. 676, the Constitutional Court responded to these 

claims. First, the Court held that art. 41(1)(7) of the NHI Rules targeted a particular 

group of beneficiaries whose income was often difficult to assess because their 

workload frequently fluctuated. The impugned provision, according to the Grand 

Justices, attributed a reasonable amount of insurable income to these beneficiaries in 

order to simplify premium calculations. Therefore, echoing its previous finding, the 

Court held that art. 41(1)(7) of the NHI Rules was indeed consistent with the 

legislative intent behind art. 21 of the NHI Act insofar as both aimed at facilitating 

NHI premium collection on an ability-to-pay basis.91 In other words, the NHI Act 

legitimately authorized art. 41(1)(7) of the NHI Rules. 

The Court further held that so long as art. 41(1)(7) of the NHI Rules imputed 

a realistic amount of insurable income to the applicants, the provision was per se 

consistent with the right to property. In this regard, the Court appeared to follow its 

ruling in J.Y. Interpretation No. 473. Nonetheless, the majority of the Court went on 

to find that because the relevant category of beneficiaries encompassed workers in a 

wide range of industries, whose business cycles were respectively influenced by a 

different set of socioeconomic factors, it was likely that these persons would 

sometimes actually earn less than the presumed minimum insurable income. In such 

circumstances, the government was ordered to adopt appropriate measures to allow 

these beneficiaries to rebut the minimum income presumption, thus adhering to the 

goals of vertical equity and mutual support.92 As such, in terms of judicial outcome, 

the majority decision in this case seemingly conflicted with the ruling of J.Y. 
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Interpretation No. 473, which upheld the constitutionality of a similar minimum 

insurable income provision. 

One plausible explanation for this inconsistency may lie in the differences 

between the beneficiaries targeted by the impugned regulatory provision in these two 

cases. Whereas art. 41(1)(4) of the NHI Rules – challenged by the applicant in J.Y. 

Interpretation No. 473 – concerns business owners and independent practitioners, art. 

41(1)(7) relates to manual and semiskilled workers. As the former group tends to be 

in a better financial situation than the latter is, it understandably faces more difficulty 

convincing the Court that it should be exempted from the minimum NHI contribution 

requirement. The large number of applicants involved in J.Y. Interpretation No. 676 

may have further bolstered the persuasiveness of the argument that the income 

presumption in question was a crude appraisal of the actual financial status of the 

diverse group of individuals implicated. Thus, the outcomes of these two cases are 

reconcilable insofar as the Grand Justices seemed to have adopted a position that 

while more affluent members of the society must contribute to the NHI at least based 

on a minimum amount of presumed income, those who are less financially 

established may be exempted from similar contributory obligations when appropriate. 

Viewed as such, I argue that the outcome of J.Y. Interpretation No. 676 

effectively reiterates the Court’s pronouncement in J.Y. Interpretation No. 472, 

namely that for individual who cannot afford to pay premiums, the state shall give 

appropriate assistance and relief. Therefore, it is arguably disappointing that the 

Court did not seize this occasion to answer some of the legal questions that arose 
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from J.Y. Interpretation No. 472 regarding the government’s obligation to provide 

NHI premium relief to underprivileged beneficiaries. In fact, the majority ruling in 

this latest case has prompted a new set of questions. What criteria did the Court use 

to determine whether the financial status of a group of beneficiaries genuinely 

warranted an exemption from the minimum insurable income presumption? Also, if 

the government is obligated to provide assistance to individuals who cannot afford 

their prescribed insurance premiums, is the government constitutionally sanctioned to 

increase the contribution required from other beneficiaries at the same time so as to 

preserve the fiscal health of the NHI? Had the Court clarified these uncertainties, it 

would have provided much needed guidance to the government when seeking to 

implement the ruling of J.Y. Interpretation No. 676. Instead, at the time of writing, it 

remains unclear how the legislature will address the issue relating to minimum 

presumed insurable income. 

 9.3.3 J.Y. Interpretation No. 524: NHI Benefit Package 
J.Y. Interpretation No. 524 invited the Court to examine the scope of health services 

to which beneficiaries were entitled under the NHI. As mentioned, the NHI’s benefit 

package is relatively all-encompassing. In contrast, some countries – Canada being a 

prime example – limit their public health coverage to certain types of medically 

necessary services such as physician and hospital care. Whereas these countries 

sometimes encounter the problem of “passive privatization” where advances in 

medical technology gradually shift the primary locus of health care away from 

institutional settings and therefore outside of the public realm,93 similar issues have 
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largely been avoided in Taiwan because of the breadth of services covered under the 

NHI. In fact, some commentators have credited the NHI’s comprehensive benefit 

package for leveling the financial accessibility of the Taiwanese health care system.94 

At the same time, however, as technological progress in health care drives up 

medical expenditures worldwide, it is arguably impossible for the NHI with its 

limited budget to cover every medical procedure – especially those without proven 

cost-effectiveness – if the program is to remain fiscally sustainable. Consequently, it 

is understandable that the benefit package of the NHI cannot truly be comprehensive; 

some limits must be in place. 

Most categories of health procedures and medical products not covered by the 

NHI are itemized in art. 39 of the NHI Act. While subsections 1 through 11 of the 

provision identify specific services to be excluded from the NHI’s benefit package, 

subsection 12 prima facie authorizes the government to expand the list of non-

covered items at any given time so long as adequate prior notice is served.95 In 

addition, pursuant to art. 41(3) of the NHI Act, no public coverage is extended to any 

health procedures and pharmaceuticals examined by the BNHI ex ante and deemed as 

medically unnecessary.96 At the time of J.Y. Interpretation No. 524, art. 31 of the 

Regulations for National Health Insurance Medical Care (NHI Regulations) also 

stipulated that coverage for any medical treatment involving “high-tech procedures” 

would require prior approval from the BNHI, effectively limiting the inclusion of 

such services in the NHI’s benefit package.97 Together, these legislative provisions 

afford the BNHI an expansive and unilateral discretion over which health care 
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services are publicly funded. However, they appear to offer little guidance on how 

the BNHI should exercise its discretion. For example, medically unnecessary or high-

tech procedures are never clearly defined. As such, it is perhaps not surprising that 

beneficiaries eventually launched a constitutional challenge against these statutory 

provisions. 

In 1996, Mr. Tian-Tian Xie underwent a temperature-controlled 

radiofrequency catheter ablation surgery to correct his heart condition. After the 

treatment, he was billed NT$48,510 by the hospital for the cost of the catheter used 

in the operation. Mr. Xie subsequently requested to have this medical expense 

reimbursed by the BNHI but was unsuccessful. According to the Bureau, it 

considered the catheter in question a high-tech medical device, so its coverage under 

the NHI would have required prior authorization, which Mr. Xie failed to seek. When 

Mr. Xie appealed his case to court, however, it was found that seeing as the NHI Act 

only stipulated a medical services payment scheme between the BNHI and its 

contracted health care facilities, Mr. Xie as a beneficiary lacked the proper legal 

standing to seek reimbursement directly from the BNHI. Dissatisfied with the ruling, 

Mr. Xie then applied to the Constitutional Court for an interpretation on the validity 

of the NHI benefit-restricting provisions, including arts. 39 and 41(3) of the NHI Act 

and art. 31 of the NHI Regulations.98 

The fundamental question to be addressed by the Constitutional Court in J.Y. 

Interpretation No. 524 was essentially to what extent provisions in the NHI Act could 

authorize the government to restrict and alter the basket of services provided by the 
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NHI. According to the majority of the Court, in order to “prevent the abuse of 

medical resources or to accommodate the developments in medical or pharmaceutical 

technology,” the government understandably should be permitted to update the 

NHI’s benefit package from time to time.99 Nevertheless, whether the NHI Act 

directly conferred such authority on the government or did so via other delegated 

legislation, the authorizing provisions must be clear and definite to meet the 

constitutional standard of fairness. The majority of the Grand Justices reasoned that 

because the NHI had significant implications for “the welfare of all citizens,” 

entitlements and/or obligations relating to the program must be clearly enunciated 

and all changes thereto needed to be foreseeable by the insured.100 

Measured against this overarching principle, the majority decision found that 

art. 41(3) of the NHI Act and art. 31 of the NHI Regulations were unconstitutionally 

vague. On the one hand, these two provisions failed to explicitly delineate the criteria 

for assessing what constituted medically unnecessary or high-tech treatments. On the 

other hand, while both clauses demanded the insured to submit health services whose 

public coverage was uncertain to the BNHI for ex ante review, they were ambiguous 

as to what beneficiaries should do in cases of emergency where preapproval is 

unfeasible. As such, the government was ordered to amend these provisions 

accordingly within two years.101 

The majority of the Court was equally concerned about the vagueness and the 

breadth of art. 39(12) of the NHI Act, which on its surface seemed to allow the 

government to exclude from the NHI’s benefit package any treatments and drugs 
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beside those already listed in subsections 1 through 11 of the same provision. In 

order for art. 39(12) to conform to the constitutional standard of clarity, the majority 

of the Court held that it must be interpreted narrowly to only permit the government 

to restrict medical services and products of the same nature as those identified in arts. 

39(1) through 39(11), and these exclusions must be prospectively announced by the 

government.102 

In dissent, Grand Justice Shi went further to hold that insofar as the insured 

had come to expect a certain level of benefits in return for premiums paid, such 

expectations should be protected by the constitutional right to property. Legislative 

provisions in question that granted the government open-ended and unilateral powers 

to remove health services from the NHI’s benefit package were in breach of the 

insured’s benefit expectations and therefore their property rights.103 That is, Grand 

Justice Shi appeared to begin his analysis from the perspective that the insured were 

entitled to a predetermined basket of health services under the NHI, and as a result 

attempts from the government to subsequently remove certain procedures therefrom 

would prima facie be unconstitutional. On the contrary, the majority of the Court 

began its reasoning from the assumption that it was necessary for the government to 

scrutinize the content of the NHI’s benefit package so as to assure the program’s 

fiscal health, and therefore legislation that conferred such authority on the 

government was constitutional so long as it was prospective, clear, and concrete. 

Juxtaposing these two views against each other, the majority decision was arguably 

motivated more by an aim to uphold the collective interest in the NHI’s sustainability 

Uno
ffic

ial



 29 

than by a desire to protect beneficiaries’ individual rights. Viewed in this light, J.Y. 

Interpretation No. 524 was consistent with the spirit of other NHI-related 

constitutional interpretations discussed in this chapter. 

Following J.Y. Interpretation No. 524, the legislature adopted a new approach 

to defining the NHI’s benefit package. Under the second-generation NHI, the 

government will be required to regularly publish a reference list of all medical 

services and pharmaceuticals that are publicly covered. Whereas the task of 

developing such a list will be a collaboration among stakeholders, the BNHI is 

permitted to conduct an assessment on any new medical technology – by 

investigating its cost-effectiveness as well as its impact on human bodies, medical 

ethics, and the fiscal health of the NHI – before it is added to the benefit basket.104 

Furthermore, the new NHI Act will require treatments that are characterized as high 

risk, expensive, or prone to misuse to be preapproved by the BNHI, but not in 

emergencies.105 

 9.4 Conclusion: Making a Case for a Constitutional Right to 
Heath 
As one traces the Constitutional Court’s jurisprudence relating to the NHI, the 

following five themes arguably emerge: 

 

1. Since the NHI is founded on a set of fundamental national policies enshrined 

in the Constitution, any of its intrusions on personal interests would prima 

facie generate constitutional implications that require careful examination. 
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2. The design of the NHI as a compulsory program financed largely by a 

progressive payroll tax with significant public subsidies for the poor reflects 

constitutional values such as mutual support, risk-sharing, and vertical equity. 

3. To the extent that the NHI represents a common property enjoyed by all 

members of society, it is not per se in conflict with the constitutional right to 

property. In fact, the government seemingly owes a public duty to defend the 

common interest in the sustainability of the program. 

4. Even assuming that various contributory obligations mandated by the NHI 

and the government’s tinkering with its benefit basket may be in breach of 

individuals’ right to private property, they are constitutionally justifiable and 

saved by the proportionality analysis. 

5. The government has a responsibility to ensure low-income individuals do not 

bear an undue financial burden under the NHI at least with respect to 

premium requirements. 

 
Overall, the Constitutional Court has been able to draw on the collectivist orientation 

that permeates Taiwan’s Constitution as a counterweight to legal challenges against 

the NHI motivated by personal liberties. To the extent that the NHI demonstrably 

enhances health equity, the Constitutional Court’s rulings have not only protected 

such an accomplishment from individual attacks but also engendered even greater 

progressivity by, for example, ensuring underprivileged beneficiaries would receive 

proper government assistance with their premiums. 

Nevertheless, these NHI-related constitutional interpretations are not free 

from criticism. While the Constitutional Court appeared to hint at a right to health 

insurance in J.Y. Interpretation No. 472 by prohibiting the government from denying 
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health services to persons who are unable to pay their NHI premiums, the Court was 

ambiguous regarding the legal basis, scope, and nature of such a right. Perhaps even 

more disappointing is the fact that when the opportunity arose more than a decade 

later, the Court failed in J.Y. Interpretation No. 676 to finally clarify these 

uncertainties and to unequivocally proclaim a constitutional right to health. 

As a result, the access-to-health discourse in the Taiwanese constitutional 

context has remained largely reactive in nature. Because the lack of an expressly 

actionable right to health, individuals seeking to improve the accessibility and quality 

of health care under the NHI are denied an important legal tool to proactively 

challenge the NHI’s insufficiencies. In contrast, as seen in this chapter, opponents of 

the NHI – particularly those standing to gain from the retreat of the program – have 

made several attempts at advancing their cause by resorting to the right to property. 

Although these legal claims have not yet enjoyed much success, supporters of the 

NHI are effectively at the mercy of the Constitutional Court each time such cases 

arise. Furthermore, regardless of the outcomes of these cases, by virtue of possessing 

the power to initiate constitutional claims alone, those opposing the public insurance 

scheme arguably hold the upper hand in setting the judicial agenda around health, 

which might explain to some degree the repeated attention from the Constitutional 

Court to NHI premium contribution requirements (versus other aspects of the NHI or 

the broader health policy). 

The fact that one single facet of the NHI program has dominated the 

Taiwanese constitutional jurisprudence on health care is cause for concern. 
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Notwithstanding numerous studies cited in this chapter affirming the NHI’s 

contribution toward improving the overall financial accessibility of health care, other 

evidence suggests that intra-population health disparities remain significant in 

Taiwan more than a decade after the NHI’s introduction, and that universal health 

insurance alone is unlikely to bridge these gaps.106 One of the major contributors to 

health disparities in Taiwan is the uneven distribution of medical resources. Health 

care institutions and medical practitioners are concentrated in large cities, particularly 

in the northern region of the country.107 In 2012, whereas each medical facility in the 

capital city of Taipei was responsible for treating 805 patients on average, its 

counterparts in Taitung and Hualien – two relatively rural counties located in eastern 

Taiwan – were responsible for 1,423 and 1,189 patients, respectively.108 A recent 

study published by the Taiwan Association for Promoting Public Health found that 

such geographical differences in medical resources could account for nearly 36 

percent of all deaths that occurred in eastern Taiwan in 2010.109 Insofar as unequal 

distribution of health resources signals a physical rather than an economic barrier to 

the health care system, it is questionable whether repeated judicial scrutiny over NHI 

contribution obligations alone will remedy this problem. Legal guarantee of health 

insurance coverage will be of little assistance to patients in rural Taiwan who lack 

accessible medical service providers in the first place. 

As in many other countries, socioeconomic inequality is another source of 

health disparities in Taiwan.110 For instance, the health status of Taiwan’s indigenous 

peoples relative to that of the general population has historically been poorer. Studies 
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have shown that because indigenous persons tend to have a lower level of education 

and therefore largely work in low-skilled, labor-intensive industries, they experience 

a significantly higher rate of unintended injuries and accidental deaths.111 It is also 

observed that alcoholism, tobacco use, depression, and suicide are much more 

prevalent in the indigenous communities as they struggle with cultural identities and 

related social marginalization.112 These health disparities have persisted under the 

NHI regime, even as policy makers work to improve the program’s financial 

accessibility for the poor pursuant to the Constitutional Court’s rulings.113 On the one 

hand, even with the public health insurance, indigenous patients face greater physical 

and cultural-linguistic barriers when accessing the health care system than their 

nonindigenous counterparts, as many reside in Taiwan’s mountainous regions where 

medical resources are scarce and not always culturally or linguistically 

appropriate.114 On the other hand, as Norman Daniels explained, to the extent that 

health inequalities are socioeconomically influenced, their resolution will require 

measures beyond those found within the traditional health sector.115 Without a clearly 

established right to health that safeguards not only timely access to appropriate 

medical care but also just distribution of social determinants of health, indigenous 

peoples have limited legal recourse against systemic health inequities. 

As observed by Rebecca Cook and Charles Ngwena, “[u]nless the right to 

health is inclusive, targeted and attuned to systematic inequality, it has little prospect 

of facilitating the achievement of substantive equality, especially for vulnerable 

groups.”116 Internationally, art. 12 of the International Covenant on Economic, Social 

Uno
ffic

ial



 34 

and Cultural Rights (ICESCR) represents one of the most authoritative recognitions 

and comprehensive formulations of the right to health.117 However, because Taiwan 

is not a member of the UN and therefore unable to become a signatory to the 

ICESCR, this human rights instrument has hitherto received negligible attention in 

health policy discourse. While the Constitutional Court has attained some successes 

in advancing distributive justice in health care by relying solely on constitutional 

principles, the time has come for it to explicitly recognize a constitutional right to 

health and bring Taiwan’s human rights protection in line with international 

standards if it wishes to remain an influential player in contributing to the country’s 

health equity. 

In 2009, Taiwan’s Legislative Yuan enacted a groundbreaking law that 

officially gives domestic legal effect to the ICESCR and related general 

comments.118 I urge the Constitutional Court to take advantage of this legislative 

momentum and to finally entrench a robust right to health in Taiwan’s Constitution. 

Specifically, the Court must recognize a constitutional right to health that attends to 

the needs of socioeconomically disadvantaged groups. It must also ensure that the 

content of this right addresses not only access to health care but also the underlying 

determinants of health, thus allowing progressive reallocation of resources to 

permeate beyond the bounds of the NHI regime. If the Constitutional Court can 

continue to follow its remarkable jurisprudence and pay heed to collectivist 

principles, it is not unrealistic to expect such a rights-based strategy to have a 

transformative impact on both health equity and overall social justice in Taiwan. 
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